Abstract
I. INTRODUCTION
On September 13, 2010, Xue Hanqin and Joan E. Donoghue were sworn in as judges on the International Court of Justice (JCJ). For the first time in its sixty-five year history, two women judges are serving simultaneously on the fifteen-member bench.' Only one woman-Rosalyn Higgins-precedes them. 2 The appointment of the second and third woman ever to serve on the Court is an important milestone, but women still make up only 13 percent of the ICJ's bench. 3 The paucity of women judges is not unique to the ICJ. Although women account for almost half of the world's population,' they rarely make up even close to 50 percent of judges on the world's most important international adjudicative bodies.' Until Elsa Kelly's appointment on October 1, 2011, no female judge ever served on the twenty-one member bench of the International Tribunal for the Law of the Sea (ITLOS).' Only four women serve on the twenty-seven member bench of the European Court of Justice (ECJ). ' In 2009, only 9 percent of arbitrators in International Centre for Settlement of Investment Disputes (ICSID) arbitrations were women.' Strikingly, of eleven courts surveyed,' women outnumbered men only on one: the International Criminal Court (ICC).'o Reflecting the general population's sex ratio-or "sex representation"-on international court benches may matter for any number of reasons. This Article explores the relationship between sex representation and legitimacy of international adjudication. Understanding what drives legitimacy is essential to those interested in protecting both judicial institutions and the law they interpret and apply. Not only is international adjudication an exercise of public authority s See Section II. 
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Sex on the Bench Grossman 649 that requires theoretical justification," but also, without legitimacy, international courts simply could not function as a practical matter. They lack enforcement powers and a guaranteed flow of funds. They rely on the political will of the international community to avoid irrelevance. Sociological research shows that people are more likely to defer to decisions and rules when they view deciding authorities as legitimate. 12 Similarly, states may withdraw from the jurisdiction of international courts or impede their functioning when they no longer perceive them as legitimate.1 3 In the absence of strong enforcement mechanisms and guaranteed funding, perceptions that courts possess legitimacy increase the odds that states and others will cooperate with them and respect their rulings.14 International courts are playing a greater role in international dispute resolution and the development of international law than ever before." If sex representation affects legitimacy, it must become a higher priority for international court supporters. Although various studies note the paucity of women judges on international courts, 6 few question its impact on the legitimacy of international adjudication." The time has come to determine whether women judges actually matter to the legitimacy of international courts.
A court is legitimate when it possesses justified authority." It has qualities that lead "people (or states) to accept [its] authority . .. because of a general sense that the authority is justified."9 In previous work, I proposed that international courts are perceived as legitimate when they (1) are fair and unbiased, (2) interpret and apply norms consistent with what states believe the 21 law is or should be, and (3) are transparent and infused with democratic norms. While a normatively legitimate institution "has the right to rule," based on presumably objective criteria, a sociologically legitimate institution is "believed to have the right to rule," a subjective determination.
2 ' Those concerned with normative legitimacy ask whether an institution is actually legitimate and what ought to matter to perceptions of justified authority, drawing from philosophy or political theory.
2 2 Students of sociological legitimacy ask what drives relevant constituencies-individuals, non-governmental organizations, international organizations, states, and the international community-to view international courts as possessing justified authority. 23 The underpinnings of sociological legitimacy are presumably provable through empirical research.
24
After providing the statistics on women's participation on eleven different international courts in Section II, this Article argues that sex representation influences both normative and sociological legitimacy of international courts. Section III asserts that when men and women decide issues differently because of gender 25 --or qualities unique to each sex derived from nature or nurtureboth sexes are necessary for unbiased adjudication, an important legitimacyinfluencing factor. Courts where one sex is severely under-or over-represented lack normative legitimacy because they are inherently biased. Section IV explains that even if men and women do not "think differently," sex representation matters for sociological legitimacy because relevant constituencies believe they do nonetheless. Constituencies who believe sex affects outcomes will view unrepresentative courts as lacking justified authority. Section IV relies on the history of the creation of the post-World War II international criminal tribunals and discusses the attitudes of traditionally excluded and discriminated groups toward unrepresentative courts. Section V proposes that sex representation strengthens the normative legitimacy of international courts because representativeness is an important democratic value. It discusses new representativeness requirements on a variety of international courts and tribunals. Section VI concludes the Article and raises questions for further study and debate.
II. WOMEN ON INTERNATIONAL COURTS: THE NUMBERS 2 6
The paucity of women sitting on the benches of many of the world's most important international adjudicative bodies is striking. Table I provides the basic statistics, including the total number and percentages of women judges on eleven different international courts and tribunals in late May and early June 2010. The statistics for the ICJ are more recent, however.
27 Figure A shows the percentage of permanent women judges since these bodies were established, while Figure B shows the percentage of women judges, both ad hoc or ad litem and permanent, serving on these courts in late May and early June 2010.
These bodies are "international" because they were established by multilateral treaties or by the international community through the United Nations Security Council; the adjudicators and staff include citizens of many
25
Charlesworth and Chinkin define "gender" as capturing "the ascribed, social nature of distinctions between women and men-the excess cultural baggage associated with biological sex." Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law: A Feminist Analysis 3 (Manchester 2000) .
26
Unless otherwise cited, see Table I and accompanying endnotes for the sources of statistics in this Section. The endnotes also explain how these statistics were compiled.
27
The ICJ statistics are from February 2011.
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states; and they interpret and apply international law. They are adjudicative bodies because they interpret and may apply law to specific factual scenarios. This Article focuses on courts of recognized international importance, dealing primarily, but not exclusively, with issues of public international law.
The international courts and tribunals surveyed include courts of both general and specific jurisdiction. They address issues as wide-ranging as trade, human rights, maritime delimitation, foreign investment, and genocide. 
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The human rights courts-the Inter-American, African, and European Courts-ranged from 18 to 37 percent permanent female judges on the bench. All three human rights courts showed increases in the percentage of permanent women judges since establishment. Two of the four women ever to have served on the IACHR were judges in June 2010. Only one woman has ever served as an ad hoc judge on the IACHR, in 2009.
The ICC was the only court to exceed 50 percent participation by women. Fifty-eight percent of judges on the ICC in May 2010 were women. Nevertheless, as of July 22, 2011, no female candidates were nominated to fill six spots opening on the bench. 30 Although only one permanent woman judge sat on the sixteen-member bench of the ICTY in May 2010, 42 percent of ad litem judges were women, and 21 percent of all judges in May 2010 were women. Historically, women made up 15 percent and 29 percent of permanent and ad litem judges on the ICTY. Twenty percent of ICTR permanent judges were women, while 27 percent of ad litem judges were women in mid-2010. Since the ICTR's establishment, women constituted 36 percent of ad litem judges and 18 percent of all permanent judges.
In sum, men were over-represented when compared to their proportion of the population on the eleven adjudicatory bodies surveyed in May and June 2010. Women made up only about 21 percent of the judiciary of these international courts. The percentages ranged from 0 percent on ITLOS to an exceptional 58 percent on the ICC bench. Courts whose subject matter jurisdiction is limited to human rights and international criminal law possessed the highest percentage of women judges, when both permanent judges and ad hoc or ad litem judges are included. The only exception is the WTO, when both the Appellate Body and panels are counted.
3 1 The courts with the lowest percentage of women ad hoc or ad litem plus permanent judges were ITLOS (0 percent), the ICJ (5 percent), and ICSID (9 percent).
III. SEX REPRESENTATION MATTERS TO NORMATIVE
LEGITIMACY WHEN MEN AND WOMEN "THINK DIFFERENTLY"
The perception that adjudicators are impartial or unbiased is essential to any court's legitimacy, including international ones. Bias, or partiality, is "an inclination of temperament or outlook; especialy: a personal and sometimes
30
ICC, Alhabefical List (cited in note 10). By October 2011, two women candidates had also been nominated. Id.
31
The statutes of human rights and international criminal courts are also more likely to contain requirements for sex representation on the bench. See Section IV.A.
Vol. 12 No. 2 unreasoned judgment: prejudice." Bias undermines fairness, which is closely tied to justified authority. 33 There can be no fair trial before a biased bench. Like domestic courts, international court decisions must be fair, consistent, and driven by law to retain legitimacy. 34 The international community's belief in the importance of impartial judges is apparent in ubiquitous provisions requiring the selection of impartial judges in the statutes of international courts." Judges are expected to constrain their reasoning within the bounds of law to avoid accusations of partiality and bias. States or other constituencies may withdraw Nations 147-48 (Oxford 1990 ) (referring to the idea of consistent application of rules as "coherence," a quality that will affect the "compliance pull" of rules). " [It] legitimates a rule, principle, or implementing institution because it provides a reasonable connection between a rule, or the application of a rule, to 1) its own principled purpose, 2) principles previously employed to solve similar problems, and 3) a lattice of principles in use to resolve different problems." Id. 
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Sex on the Bench from a court's jurisdiction or cease to comply with its judgments if they perceive bias on the bench."
Sex representation matters to legitimacy when the sexes approach differently law, facts, or any part of the task of judicial decisionmaking, or when they influence each other's decisions because of differences derived from biology or distinct life experiences, also called "gender."" If women and men bring varying viewpoints to bear on judging, and neither sex's approach is inherently "correct," both are necessary for unbiased process and results."
Low numbers of women judges on international courts make empirical studies of the impact of women judges on international adjudication quite rare.
39
One recent study shows that women judges are much more likely to rule in favor of jurisdiction in ICSID cases than men.4 In fact, women never voted against jurisdiction.
4 1 Although limited, empirical and anecdotal evidence suggests a gender effect in international criminal cases. For example, one study showed that ICTY panels with female judges imposed more severe sanctions on defendants who assaulted women, while male judges imposed more severe sanctions on defendants who assaulted men. 42 Further, Judge Navanethem Pillay, the only female judge on the ICTR panel trying Jean Paul Akayesu, is credited with taking the initiative to question witnesses about evidence of sexual violence. This judicial diligence in facilitating testimony on gender crimes and in urging the inclusion of such crimes in indictments, together with the diligence of Patricia Sellers and others in the Office of the Prosecutor, contributed to the significant progress that the Tribunals have made in their recognition and prosecution of gender crimes. 46 Similarly, even when ICTY lawyers thought insufficient evidence was available to charge Dragan Nikolid with gender crimes, ICTY Judge Elizabeth Odio Benito "publicly exhorted" prosecutors to include gender crimes in his indictment.
4 7 Nikolid ultimately pled guilty to a number of charges, including aiding and abetting the crime against humanity of rape.4
Unlike international courts, a plethora of scholars have studied judicial gender effects in United States courts. These studies, however, show a limited and sometimes non-existent gender effect on judging, with the possible exception of cases involving gender issues like family law and discrimination. Winter 2012 study found "the presence of a female on the panel actually causes male judges to vote in a way they otherwise would not-in favor of plaintiffs." 52 Another study showed asylum applicants randomly assigned to female judges were 44 percent more likely to prevail than those assigned to male judges.5 3 Given the paucity of data on a gender effect in international court judging, statements of women judges are instructive. Both international and domestic female judges assert that their gender affects judging, at least in some areas of the law. For example, former United States Appellate Court and ICTY Judge Patricia Wald wrote: Do women on the bench really make any difference in the development of the law? The maxim that a wise man and a wise woman will come to the same conclusions is endlessly repeated, but I think it is somewhat simplistic. And certainly different wise women will come to different conclusions. Nearer the truth, I think, is that being a woman and being treated by society as a woman can be a vital element of a judge's experience. That experience in turn can subtly affect the lens through which she views issues and solutions .... A judge is the sum of her experiences and if she has suffered disadvantages or discrimination as a woman, she is apt to be sensitive to its subtle expressions or to paternalism.
54
judge Wald has pointed to five major gender-crime precedents crafted when at least one female judge sat on the bench." While ICC Judge Navanethem Pillay posited women do not "decide in a different way," she also proposed that "women come with a particular sensitivity and understanding about what happens to people who are raped.", 5
Similarly, a former judge of the JACHR, Cecilia Medina Quiroga, described a situation where her womanly perspective affected reparations in a case involving a massacre where rape occurred in Guatemala.s 7 National judges echo these sentiments. Although she expressed doubts about the accuracy of studies purporting to show that gender affects judging, United States Supreme Court Justice Ruth Bader Ginsburg suggested gender may play a role in shaping the law nonetheless: "[I]he presence of women on the bench made it possible for the courts to appreciate earlier than they might Similarly, Madam Justice Bertha Wilson, the first woman on Canada's highest court, wrote that "there are probably whole areas of the law on which there is no uniquely feminine perspective," but:
In some other areas of the law, [ ] a distinctly male perspective is clearly discernible. . . . Some aspects of the criminal law in particular cry out for change; they are based on presuppositions about the nature of women and women's sexuality that, in this day and age, are little short of ludicrous." 60 Likewise, Lady Baroness Hale, the sole female justice on the Supreme Court of the United Kingdom, asserted that her "leading a woman's life" made a difference in her judging in "some areas ... the most obvious being childbearing and sexuality." 61 In her view, women bring "different perceptions to the task of fact-finding-which is what most judges do much of the time." 62 A European Commission survey of both male and female judges, advocates, and public prosecutors in fifteen European Union states found that in cases involving violence against women or children, family issues, and to a lesser extent, sexual discrimination, "it is recognised (mainly by the women interviewed) that gender does have an influence."
63 Several women judges from Northern Ireland made similar statements. 64 One proposed that differences in experience by gender would increase sentencing in cases involving child abuse and sex crimes. 6 
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Evenor perceived little difference between male and female judges most of the time." Yet she pointed out several instances where gender likely makes a difference, including commercial cases "where women may be a bit more suspicious regarding certain transactions," a case involving the requirement for corroborating testimony in sexual assault cases, and a case involving a heinous sexual assault where she had to convince her male colleagues that a woman did 68 not consent to rape. While many women judges on international and domestic courts reject the idea that gender makes a difference in every case, they consistently point to situations where it has. Being women affected the way they viewed certain facts, and sometimes, entire substantive areas of the law. In the domestic realm, judges and scholars reference discrimination, family, domestic violence, asylum, criminal, and commercial law cases as, at least occasionally, influenced by judicial gender. Because of the paucity of female judges on international courts, especially until fairly recently, few empirical studies of gender effects are available. Nonetheless, women did vote differently than men on jurisdiction in ICSID cases. Also, where female judges are more common-on human rights and international criminal courts-one empirical study and anecdotal evidence suggest a gender effect. Although feminists offer critiques of several fields and doctrines of international law, such as environmental and economic law and state sovereignty and responsibility," whether sex representation actually affects adjudication largely remains to be seen. If, or perhaps when, gender affects judging, impartiality requires both male and female judges. Because impartiality is a fundamental driver of legitimacy, severe over-or under-representation of one sex detracts from a court's normative legitimacy.
IV. SEX REPRESENTATION MATTERS TO SOCIOLOGICAL LEGITIMACY BECAUSE PEOPLE BELIEVE MEN AND WOMEN "THINK DIFFERENTLY"
What if these judges and limited empirical studies are wrong? Maybe women of diverse religions, cultures, nationalities, classes, and sexualities lack some fundamental "essence" that transcends their differences. In other words, Sex representation matters nonetheless. So long as constituencies of these courts believe gender shapes or informs how judges view law or facts, sex representation matters to perceptions of impartiality and fairness, and thereby, sociological legitimacy. The history of the creation of the post-World War II international criminal tribunals suggests non-governmental organizations and states argued for the inclusion of women judges because they thought women would make a difference to outcomes and decisionmaking-regardless of whether they actually do. Further, representation appears to be of particular importance in shaping perceptions of impartiality and fairness where one group has experienced a history of discrimination or unfair treatment, regardless of the subject matter jurisdiction of any specific adjudicatory body. In such cases, constituencies are likely to question the authority of a court that lacks representation of the discriminated group.
A. The International Criminal Tribunals
Groups influential in the shaping of post-World War II international criminal tribunals appeared to believe sex representation affected both the direction of the law and complete fact-finding. During the creation of the ICTY, several non-governmental organizations mobilized for the inclusion of women judges among numerous other initiatives aimed at ensuring perpetrators of rape would be punished.
7 2 Women's groups feared the rape of tens of thousands of mostly Bosnian Muslim women would be ignored.
73 Despite horrendous tales of rape and other sex-based violence against women in World War II, Nuremberg 74 prosecutors chose not to prosecute or introduce evidence about these crimes. Although the International Military Tribunal for the Far East heard some testimony about rape, especially committed by the Japanese troops in Nanking and the Philippines, gender-specific crimes were not widely prosecuted. Women's groups thought that the presence of women judges might make a See, for example, id (discussing pressure by women's groups to make sure that gender-based crime be punished). The National Alliance of Women's Organisations, a British umbrella group concerned with women's human rights and equality, saw the establishment of the ICTY as an opportunity not only to "assure full justice to women in the former Yugoslavia who have been and continue to be brutalized in sex-specific ways, but also to correct the historic trivialization of the abuse of women in war."" Among its proposals for achieving these goals were "[t]hat at least 50% of the personnel involved at every level and in every aspect of the Tribunal's functions be women." 79 The Organization of the Islamic Conference's proposal on the composition of the new Tribunal, too, called for the judges to "represent, on an equitable geographic basis, the world's major legal systems, with particular representation from the Islamic countries and with due regard to gender representation."" 0 Similarly, the Lawyer's Committee for Human Rights proposed that criteria for the selection of judges be "designed to ensure diversity in terms of geographic origin, gender and religion."" The United Nations Secretary General's Report on the creation of a Yugoslav tribunal promoted the hiring of women staff, and the United States representative to the Security Council emphasized the importance of women jurists and prosecutors at the ICTY. Nonetheless, when the United Nations Security Council created the Yugoslav, and later, Rwandan tribunals, it included no requirements for sex representation in their statutes. 83 Only after the creation of the ICC did the Security Council add a sex-representation provision to the statutes, and then only for ad litem judges.
84
When the time came to negotiate the constitutive instrument of the ICC, non-governmental organizations and many countries insisted on the inclusion of a provision requiring "a fair representation of female and male judges," as well as expertise in violence against women and children." Both non-governmental organizations and states justified the inclusion of this language in part based on perceptions of women judges' impact on the law and facts developed by the ICTY and the ICTR." For example, the United States supported the appointment of "qualified women as well as men" because " [o] 
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Sex on the Bench in the composition and staffing of all organs of the ICC." Overall, discussions during the drafting of the Rome Statute about gender balance and expertise on sexual violence revealed that ignoring these issues might harm "perceptions of States, their overall attitude towards the Court, and in the long run, the Court's efficacy and credibility."" At least for some constituencies involved in the shaping of the post-World War II international criminal tribunals, sex representation was a prerequisite to impartial adjudication. Without both male and female perspectives, these tribunals lacked justified authority, even with no guarantee that the women appointed would in fact be more responsive to these constituencies' concerns.
B. Traditionally Discriminated or Excluded Groups and Perceptions of Bias
Representation appears especially important to perceptions of impartiality, and thereby legitimacy, when a group has suffered discrimination in the adjudicative system, regardless of the subject matter jurisdiction of any particular court. How judges behaved historically toward an under-represented group, both in courtrooms and in their decisions, makes constituencies question judges' and benches' impartiality. Continued exclusion from the bench, as well as from traditional lawmaking bodies, perpetuates perceptions of unfairness and partiality in adjudication. On the other hand, inclusion of previously excluded groups can change perceptions of bias, as well as help to eliminate actual bias in the judicial system.
The experience of South Africa is instructive. At the dawn of South Africa's new democracy in 1994, 161 of the 166 superior court judges were white males, and only 2 were women. 92 Given the history of institutionalized discrimination against black South Africans, including by all-white courts, it is not surprising that post-apartheid South Africans demanded a diverse judiciary. Even if all white judges lost all prejudices the day after apartheid ended, how could black South Africans trust an all-white judiciary to be impartial? One need only review the transcript of the Nelson Mandela trial to imagine how most dispense universal justice, "the Court must have the capacity to ensure that crimes against women are not ignored or treated as trivial or secondary. It must take account of the disproportionate or distinct impact of the core crimes on women. The Court should be equipped and enabled to eliminate common assumptions about and prejudices against women and their experiences." Id.
black South Africans viewed the apartheid-era judicial system. Nelson Mandela asked the white magistrate: "Why is it that in this courtroom I face a white magistrate, am confronted by a white prosecutor, and escorted into the dock by a white orderly? Can anyone honestly and seriously suggest that in this type of atmosphere the scales of justice are evenly balanced?"9 3 The magistrate questioned the logic of Mandela's request for recusal: "After all is said and done, there is only one court today and that is the White Man's court. There is no other court."0 4 Groups who suffer discrimination by a judicial system are unlikely to view it as legitimate during their continued exclusion. Similarly, an American Bar Association study posited that " [w] ithin communities of color [in the United States] . . . concern that they receive unequal, inferior treatment in the courts is compounded by a lack of confidence due to the lack of diversity throughout the judiciary.""
The mere presence of excluded groups can counteract both actual bias and perceptions of bias.' For example, United Kingdom Supreme Court Justice Lady Baroness Hale asserted: "I think women may make a difference in other ways too: for example by making it difficult for their male colleagues to voice certain views that they might otherwise have been happy to voice."" In the United States, women judges were at the forefront of the movement to study and remedy gender bias in the courtroom. In 1985, a group of women judges created the National Task Force on Gender Bias in the Courts to study and formulate recommendations to eliminate gender bias in the United States court system.' 8 These taskforces showed rampant bias against women at all levels of the judicial system, and they resulted in the creation of education programs about gender fairness and discrimination for judges."
Groups traditionally discriminated against in the international context, too, fear bias and seek to remedy it through representation of their perspectives. For example, the drafters of the WTO's Dispute Settlement Understanding chose to Like most of the courts in Section II of this Article, the world's most important international lawmaking bodies are usually sex un-representative. For example, only two of thirty-four members of the International Law Commission, the prestigious United Nations body charged with the "progressive development" of international law, were women in September 2011.102 Only two women currently serve on the eleven-member Inter-American Juridical Committee. ' While the United Nations has made strides as a whole in improving sex representativeness in its staff, women remain under-represented at the senior level.' 04 The chart below shows the number and percentage of women on the United Nations human rights treaty bodies as of February 20, 2011. Women make up less than 40 percent of the membership on half of these bodies. Only the Committee on the Rights of the Child and the Committee on the Elimination of Discrimination against Women have over 50 percent female members.
For many feminist scholars, the exclusion of women from international law-making processes creates a presumption of bias in all kinds of international law, a presumption that requires sex representation to be rebutted.' Exclusion or severe under-representation of women profoundly shapes the law by allowing "male concerns" to continue to be construed as "human concerns," while shunting "women's issues" into a narrow, marginal category. So long as constituencies believe the sex of the judge affects judging, overrepresentation of one sex on the bench inherently harms perceptions of impartiality and fairness, even if it makes no actual difference in case outcomes. In creating post-World War II international criminal courts, both nongovernmental organizations and states pushed for the inclusion of women, in part, because of beliefs that the presence of women would influence the direction of the law or the development of facts. Further, when a group has suffered a history of discrimination or exclusion, it is difficult to overcome a presumption of bias without including the group on the bench, regardless of the subject matter jurisdiction of a particular court.
V. SEX REPRESENTATION, DEMOCRATIC VALUES, AND LEGITIMACY
Imagine a world court with judges from only one country or one region of the world. Even if its jurists were world-renowned scholars and diplomats, such a court would lack legitimacy. Regardless of the soundness of its rulings, its authority would be questioned. International courts' constitutive instruments frequently require geographic diversity on the bench or representation by national judges."' Legitimate adjudication requires both impartial and independent judges as well as benches with some link to the states their rulings affect. While Sections III and IV of this Article focus on the relationship between sex representation, impartiality, and legitimacy, this Section examines the relationship between representativeness qua representativeness and legitimacy. Just as judges' geographical diversity matters to international courts' legitimacy, this Section proposes that sex representation strengthens the legitimacy of international courts by reflecting the population subject to their Vol. 12 No. 2 authority, an important democratic value. Nonetheless, while representativeness as a democratic value may be an important contributor to normative legitimacy, it may harm perceptions of justified authority, or sociological legitimacy, for some constituencies. Traditionally, international law scholars evaluated the legitimacy of international institutions by focusing on legal legitimacy alone: did states consent to subject themselves to an institution's authority, and did the institution act within the scope of that delegated authority?"' Whether authority derived from the will of the people was a question reserved for assessments of individual governments' legitimacy, not of international institutions' legitimacy."' In the wake of challenges to consent as the basis for the legitimacy of international institutions," scholars are beginning to emphasize the relevance of democratic values to international courts' legitimacy. These democratic values may include transparency, accountability, participation, and representativeness."' The extent to which international courts are infused with these values matters for legitimacy because international courts wield public authority by shaping the law' 20 and because of the "powerful normative and social appeal of democracy as a governing ideal."12' This Article seeks to enrich our understanding of "representativeness" by arguing that it must include attention to the balance of the sexes on the bench.
New requirements for the appointment of international court judges from groups that transcend state boundaries suggest that the presence of various groups-not just women-on the bench matters to the legitimacy of international courts. These requirements are usually framed in terms of "representation," a fundamental democratic value. For example, the constitutive instrument of the African Court of Human and Peoples' Rights states that electors of judges should not only ensure that "there is representation of the main regions of Africa and of their principal legal traditions," but also "that there is adequate gender representation." 2 2 The Rome Statute of the ICC requires both individuals with legal expertise in violence against women and children and "a fair representation of female and male judges" on the ICC bench.1 2 3 States' decision to include both of these groups suggests that an international criminal court with no women judges would be unacceptable, even if all the male judges were legal experts in violence against women and children.
1 2 4 It is not just expertise (or assumptions about expertise based on sex) that matters, but rather, actual representation of constituencies of the court. Among those constituencies are victims of violations of international criminal law. For example, in the Rome Statute negotiations, the Australian delegate justified his support for gender balance and expertise on sexual violence because "[w]omen and children were often the victims of the crimes which would fall within its jurisdiction."
12 ' The history of the debates over whether to include these provisions shows that many states and non-state actors thought including both sexes on the bench was not merely a "gesture in the direction of political correctness,"'1 2 6 but rather, that it is important to the legitimacy of the institution. 127 Similarly, Bosnia's ambassador to the United Nations, Mohamed Sacirbey, lamented the absence of Muslims from the bench of the ICTY: "It is absurd that most of the victims are Muslim, yet they have no representatives on the Tribunal."' 28 Conrad Harper, United States State Department Legal Adviser, told the press that the Clinton Administration was interested in nominating a woman as ICTY judge 'because of the use of rape as an instrument of warfare in the In addition to the Assembly's requirements, the Rules of Court require it to "pursue a policy aimed at securing a balanced representation of the sexes" in selecting the President, Vice President, and Sections of the Court."' Outside the realm of human rights and international criminal courts, scholars of the ICJ, too, question whether its most frequent litigants should be better represented on the bench."' In other words, general geographic diversity is not enough; what matters is whether the regions that include the states that most frequently utilize the Court are adequately reflected on the Court's bench. Similarly, the WTO's Dispute Settlement Understanding allows developing states that are parties to a dispute to request a panel member from a developing state.'" Again, the emphasis is not on geographic diversity per se, but rather, on the inclusion of an adjudicator from a developing state.
Representation of the various groups that make up society on the judicial bench is a common theme in the domestic context as well, at least among Western states. For example, a European Union study of women and the international judgeship can be found in countries where women are presidents, judges of the highest courts, and government ministers. Sex unrepresentativeness threatens the normative legitimacy of international courts because these institutions wield public authority,149 yet they fail to reflect fairly those affected by their decisions.
While sex representation may be important to normative legitimacy because representation is an important democratic value, representation qua representation may sometimes harm perceptions of justified authority, or sociological legitimacy, for some constituencies. For example, although several constituencies pushed hard for women judges on the ICC, there was no public uproar over the entirely male ITLOS bench for the fifteen year period from its founding until October 2011. Even during the negotiations over the ICC, some states were hostile, ambivalent, or silent about including women judges on the bench.'" As one respondent to a European Union study reminded interviewers: "Justice was handed down by men and the fact of being male was an important component of the professional model. Authority was linked to physical presence, a powerful voice and the fear inspired.""' A different respondent to the study asserted that " [t] he entry into the judiciary of women en masse could introduce uncertainty as to the image of its authority figures."' 52 The world might view a World Court with thirteen women and two men as less authoritative than the current ratio.
Further, when constituencies perceive that a sex-representation requirement is inconsistent with other qualifications required by a court's statute, the perceived authority of a court may decline. For example, in its rejection of the Parliamentary Assembly's refusal to consider Malta's all-male list of candidates, the ECHR asserted that the individual qualifications requirements of the European Convention on Human Rights are "of considerable importance for the Court, in the sense that it is vital to its authority and the quality of its decisions that it be made up of members of the highest legal and moral Leadership Nevertheless, it is worth questioning whether the qualifications argument holds water for the international judiciary, especially when women serve in high positions, including as presidents, ministers, and judges, around the globe. Further, perhaps perceptions of authority linked to male characteristics will change as women increasingly take on positions of power. Given the importance of including female judges on international courts for normative legitimacy, those who make these arguments bear the burden of proving no adequate female candidates are available.
Representation is an important democratic value and states' decisions to require representation of groups transcending state boundaries suggest it is increasingly important to the legitimacy of international courts. Severe underrepresentation of women-and other groups-on the bench undermines normative legitimacy. Nonetheless, women's presence may harm perceptions of authority for some constituencies.
VI. CONCLUSION
More international courts make decisions that affect our lives today than ever before.' They define the scope of our human rights, and they decide who will be held accountable for what kind of international crimes and how they shall be punished. They determine which communities will benefit from the exploitation of oil in disputed parts of the ocean, whether environmental harm has taken place, and what, if any, reparations must be paid and to whom. They play an integral role in defining fair trade practices and determining whether natural resources belong to the people within a state or to multinational corporations. The increasing judicialization of international dispute resolution requires serious inquiry into the legitimacy of these institutions.' 5 1 It also 
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Sex on the Bench mandates more careful investigation of international judges' identities and the sources of their legitimacy.' This Article seeks to advance our understanding of international courts' legitimacy and the relationship between legitimacy and who sits on the bench. In essence, this Article asks whether we should care that few women sit on international court benches. Its thesis is that we should. The Article proposes that under-representation of one sex affects normative legitimacy because it endangers impartiality and introduces bias when men and women approach judging differently. Even if men and women do not "think differently," a sex unrepresentative bench harms sociological legitimacy for constituencies who believe they think differently nonetheless. For groups traditionally excluded from international lawmaking or historically subjected to discrimination, inclusion likely strengthens sociological legitimacy, while continued exclusion perpetuates conclusions about unfairness. Finally, sex representation is important to normative legitimacy of international courts because representation is an important democratic value, although it may endanger sociological legitimacy for constituencies who associate authority with male judges or if women are unqualified or perceived as less qualified.
Although its focus is on sex representation, this Article gives rise to questions about other kinds of representation. Which other groups that transcend state boundaries deserve representation on benches and panels? What about the poor, the disabled, children, and indigenous peoples? What about nongovernmental organizations or multinational corporations? What other groups have we not yet identified? To what extent does the composition of the bench required for legitimacy depend on the court's subject matter jurisdiction? In other words, is it important to include indigenous members on human rights courts but not the WTO's Appellate Body?
Finally, if women judges do matter to the legitimacy of international courts, as this Article proposes, we must seriously consider what practical steps must be taken to increase the number of credible female candidates for judicial offices around the world. What, if anything, about the selection process for international judges makes women less likely to become international court judges? Should world citizens, rather than just states-the classical international law actor-be involved in choosing judges on international courts?' Should committees of experts appointed by states, rather than states themselves, nominate candidates? As more cases with serious implications are decided in international courts, calls for sex and other kinds of representation are likely to grow louder. Both men and women interested in protecting international courts and the law they interpret and apply would do well to heed these calls.
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